
E
xh

ib
it

4

U
S

E
P

A
's

M
o

tio
n

to
E

xtend
th

e
T

im
e

to
R

equest
a

R
e

h
e

a
rin

g
o

fth
e

C
A

IR
V

a
ca

tu
r

a
n

d
th

e
C

o
u

rt's
O

rd
e

r
G

ra
n

tin
g

th
e

M
o

tio
n

R
e

sp
o

n
d

e
n

t
E

P
A

's
M

o
tio

n
to

E
xtend

T
im

e
to

F
ile

P
e

titio
n

s
fo

r
R

e
h

e
a

rin
g

o
r

R
e

h
e

a
rin

g
E

n
B

ane,
S

ta
te

o
fN

o
rth

C
a

ro
lin

a
,

e
ta

l.
v.

LJnited
S

ta
te

s
E

n
viro

n
m

e
n

ta
lP

ro
te

ctio
n

A
gency,

N
o.

0
5

-1
2

4
4

(a
n

d
co

n
so

lid
a

te
d

ca
se

s)
(A

u
g

u
st

8
,

2
0

0
8

);
O

rd
e

r,
S

ta
te

o
fN

o
rth

C
a

ro
lin

a
v.

E
n

viro
n

m
e

n
ta

l
P

ro
te

ctio
n

A
gency,

N
o.

0
5

·1
2

4
4

(A
u

g
u

st
1

5
,

2
0

0
8

).

Electronic Filing - Received, Clerk's Office, October 1, 2008 
                     * * * * * PCB 2009-021 * * * * * 



.._
....."ff

.
:,

'.
-
.
'

-
.-.

,'-
,

'
,
~
.

.'.,.
.
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O
R

A
L

A
R

G
U

M
E

N
T

H
E

L
D

M
A

R
C

H
25,2008

D
E

C
IS

IO
N

IS
S

U
E

D
JU

L
Y

II,
2008

U
N

IT
E

D
S

T
A

T
E

S
C

O
U

R
T

O
F

A
P

P
E

A
L

S
F

O
R

T
H

E
D

IS
T

R
IC

T
O

F
C

O
L

U
M

B
IA

C
IR

C
U

IT

)
S

T
A

T
E

O
F

N
O

R
T

H
C

A
R

O
L

IN
A

,
etal.

))
P

etitioners,
))

v.
))

U
N

IT
E

D
S

T
A

T
E

S
E

N
V

IR
O

N
M

E
N

T
A

L
)

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

))
R

espondent.
))

D
ocket

N
o.

05-1244
(and

consolidated
cases)

E
X

P
E

D
IT

E
D

C
O

N
S

ID
E

R
A

T
IO

N
R

E
Q

U
E

S
T

E
D

R
E

S
P

O
N

D
E

N
T

E
P

A
'S

M
O

T
IO

N
T

O
E

X
T

E
N

D
T

IM
E

T
O

F
IL

E
P

E
T

IT
IO

N
S

F
O

R
R

E
H

E
A

R
IN

G
O

R
R

E
H

E
A

R
IN

G
E

N
B

A
N

C

R
espondent

U
nited

S
tates

E
nvironm

ental
P

rotection
A

gency
("E

P
A

")

respectfully
requests

thatthe
C

ourtextend
by

30
days,

from
A

ugust
25,

2008,

until
S

eptem
ber

24,
2008,the

date
by

w
hich

any
petition

for
panel

rehearing

and/or
rehearing

en
banc

o
fthe

C
ourt's

July
11,2008,opinion

in
this

case
m

ustbe

filed.
C

ounsel
for

E
P

A
has

contacted
counsel

for
the

other
parties

in
this

action
to

determ
ine

their
position

on
this

m
otion.

P
etitioner

C
onstellation

E
nergy

w
as

not

able
to

provide
its

position
prior

to
the

filing
o

fth
is

m
otion.

T
he

only
other

party
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.....
;

.

thathas
stated

thatitopposes
this

m
otion

is
P

etitioner
M

innesota
P

ow
er.

M
innesota

P
ow

er
did

not
specifY

w
hether

itintends
to

file
an

opposition,
A

ll

other
parties

have
stated

thatthey
do

notintend
to

file
an

opposition.
Intervenors

U
tility

A
ir

R
egulatory

G
roup,

N
atural

R
esources

D
efense

C
ouncil,

O
hio

E
nvironm

ental
C

ouncil,U
S

P
IR

G
,E

nvironm
ental

D
efense,

and
M

idw
est

G
eneration

have
stated

they
consentto

the
m

otion.
P

etitioners
S

outh
C

arolina

P
ublic

S
ervice

A
uthority,JE

A
,E

ntergy,A
E

S
C

orporation,A
E

S
B

eaver
V

alley

L
L

C
,A

E
S

W
arrior

R
un

L
L

C
,X

celE
nergy,

O
ccidental

P
erm

ian
L

td,
C

ity
o

f

A
m

arillo,
Inter-P

ow
er/A

hIC
oriP

artners,
and

Intervenor
N

ational
M

ining

A
ssociation

have
stated

thatthey
do

notoppose
the

m
otion.

P
etitioners

S
tate

o
f

N
orth

C
arolina,A

R
IP

P
A

,F
lorida

A
ssociation

o
fE

lectric
U

tilities,F
P

L
G

roup,

N
orthern

Indiana
P

ublic
S

ervice
C

om
pany,

S
outh

C
arolina

E
lectric

and
G

as

C
om

pany,D
uke

E
nergy

C
om

pany,
and

Intervenor
A

labam
a

P
ow

er
C

om
pany

have

stated
thatthey

do
not

consentto
the

m
otion

butdo
notintend

to
oppose

it.

E
P

A
requests

expedited
consideration

o
fthis

m
otion

because
o

fthe

im
pending

deadline
for

filing
petitions

for
rehearing

or
rehearing

en
banco

O
nly

one
party

has
stated

that
itopposes

this
m

otion.
H

ow
ever,

ifthe
full

tim
e

is
taken

to
briefthe

m
otion,briefing

w
illnotbe

com
plete

until
the

current
deadline

passes.

E
P

A
does

not
believe

the
question

o
fan

extension
poses

com
plex

issues
and

thus

2
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believes
it w

ould
be

appropriate
to

require
expedite

briefing
and

to
grant expedited

consideration
o

f this
m

otion.

T
he

grounds
for

this
m

otion
are

as
follow

s:

1.
T

hese
consolidated

petitions
for

review
challenged

various
aspects

o
f

E
P

A
's

C
lean

A
ir

Interstate
R

ule
("C

A
IR

"),
in

w
hich

E
P

A
had

found
that a

num
ber

o
f States

in
the

eastern
U

nited
S

tates
contributed

to
nonattainm

ent o
f the

N
ational

A
m

bient A
ir

Q
uality

S
tandards

for
ozone

and/or
fine

particulate
m

atter
in

other

States
and

required
those

S
tates

to
m

odify
their

SIPs
to

elim
inate

that
significant

contribution.
C

A
IR

also
established

a
regional

em
issions

trading
program

.

2.
In

its
July

11,2008, opinion
the

C
ourt granted

the
petitions

in
part

and
vacated

C
A

IR
in

its
entirety.

3.
T

he
U

nited
S

tates
is

currently
considering

w
hether

to
file

a
petition

for
panel

rehearing
and/or

rehearing
en

bane
o

f the
C

ourt's
opinion.

T
he

date
by

w
hich

such
a

petition
m

ust be
filed

is
A

ugust
25,

2008.

4.
T

he
U

nited
States

requests
an

additional
30

days, until
S

eptem
ber

24,

2008,
for

parties
to

file
any

petition
for

rehearing
and/or

rehearing
en

bane.
T

his

request is
necessary

to
allow

the
S

olicitor
G

eneral,
in

coordination
w

ith
the

other

branches
o

fth
e

D
epartm

ent o
f Justice

and
the

E
nvironm

ental
P

rotection
A

gency,

to
com

plete
consideration

o
fw

hether
to

file
such

a
petition.

A
dditional

tim
e

w
ill

3
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also
assist in

the
preparation

o
f such

a
petition

in
the

event the
U

nited
S

tates
elects

to
seek

panel rehearing
and/or

rehearing
en

banco

5.
T

his
extension

is
necessary

because
o

f the
com

plexity
o

f the

regulatory
schem

e
involved, the

need
to

review
the

im
pact o

f the
C

ourt'sdecision

on
the

C
lean

A
ir

A
ct

program
s

adm
inistered

by
E

P
A

and
the

S
tates,

and
the

need

to
consult w

ith
affected

parties
concerning

the
im

pact o
f the

C
ourt's

vacatur
o

f

C
A

IR
.6.

E
P

A
has

contacted
counsel

for
all

the
parties

in
this

case,
and

w
as

able
to

determ
ine

the
position

o
f all

parties
except

C
onstellation

E
nergy.

O
f those

parties,
only

M
innesota

P
ow

er
has

stated
that it

opposes
this

m
otion.

T
H

E
R

E
F

O
R

E
,

for
the

reasons
stated

above, E
P

A
requests

that the

tim
e

to
file

any
petition

for
panel

rehearing
and/or

rehearing
en

banc
in

this
case

be
extended

until
S

eptem
ber

24,
2008.

E
P

A
further

requests
that this

briefing
and

consideration
o

f this
m

otion
be

expedited.

R
espectfully

subm
itted,

R
O

N
A

L
D

J.
T

E
N

P
A

S
A

ssistant A
ttorney

G
eneral

4
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~
L

O
R

M
A

N
L.

R
A

V
E

, JR
.

A
N

G
E

L
IN

E
P

U
R

D
Y

E
nvironm

ental
D

efense
S

ection

E
nvironm

ent &
N

atural
R

esources
D

ivision

U
nited

S
tates

D
epartm

ent o
f Justice

P
.O

. B
ox

23986
W

ashington, D
.C

.
20026-3986

(202)
616-7568

C
ounsel

for
R

espondents

O
fC

ounsel:

S
O

N
JA

R
O

D
M

A
N

S
T

E
V

E
N

S
IL

V
E

R
M

A
N

G
E

O
F

F
R

E
Y

W
IL

C
O

X

O
ffice

o
fG

eneral
C

ounsel

U
.

S.
E

nvironm
ental

P
rotection

A
gency

1200
P

ennsylvania
A

ve.,
N

W

W
ashington, D

C
20460

A
ugust

8,
2008

5
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C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

·1
hereby

certifY
that

on
this

8th
day

o
f

A
ugust,

2008, 1
caused

a
true

and
correct copy

o
f

the
foregoing

R
espondent

E
P

A
's

M
otion

to
E

xtend
T

im
e

to
F

ile
P

etitions
for

R
ehearing

or

R
ehearing

E
n

B
anc

to
be

served
by

first
class

m
ail, postage-prepaid, on

the
follow

ing:

Jam
es

C
.

G
ulick,

S
D

A
G

J.
A

llen
Jernigan,

S
D

A
G

M
arc

B
ernstein,

A
A

G
N

.C
.

D
epartm

ent o
f Justice

P.O
.

B
ox

629
R

aleigh, N
C

27602-0629

Joshua
B

radford
F

rank
B

aker &
B

otts
1299

P
ennsylvania

A
ve., N

.W
.

T
he

W
arner,

S
te

1300
W

est

W
ashington, D

.C
.

20004-2400

D
avid

A
.

S
avage

B
aker

B
otts

98
S

an
Jacinto

B
oulevard,

Ste.
1500

A
ustin,

T
X

78701-4039

W
illiam

H
.

L
ew

is,
Jr.

M
ichael

W
.

S
teinberg

M
organ,

L
ew

is
&

B
ockius

L
L

P

I111
P

ennsylvania
A

venue, N
W

W
ashington,

D
C

20004

B
art E.

C
assidy

C
arol

A
.

F
itzpatrick

M
anko,

G
old,

K
atcher

&
F

ox

401
C

ity
A

venue,
S

te.
500

B
ala

C
ynw

yd,
P

A
19004

B
rian

J.
M

cM
anus

R
obin

1
.

Juni
Jones

D
ay

51
L

ouisiana
A

ve., N
.W

.

W
ashington, D

.C
.

20001-2113

R
andolph

R
.

M
ahan

D
irector, C

orporate
E

nvironm
ental

S
ervices

. S
C

A
N

A
S

ervices, Inc.

1426
M

ain
S

treet
C

olum
bia,

SC
29218

Jam
es

S.
A

lves
R

obert A
,

M
anning

W
inston

K
.

B
orkow

ski

H
opping

G
reen

&
S

am
s,

P.A
.

123
S

outh
C

alhoun
S

treet

T
allahassee,

Fl.
3230

I

A
lvin

B
.

D
avis, P

A
John

T
.

B
utler

S
teel H

ector
&

D
avis

L
L

P

200
S

outh
B

iscayne
B

vd., S
te.

4000

M
iam

i, FI
33131-2398

S
heldon

A
.

Z
abel

S
chiff H

ardin
L

L
P

233
S

outh
W

acker
D

rive
. 6600

S
ears

T
ow

er
C

hicago, 1L
60606

S
am

K
alen

V
an

N
ess

F
eldm

an
1050

T
hom

as
Jefferson

S
t, N

W
,

7
1hfloor

W
ashington,D

.C
.

20007

S
teven

S
him

berg
D

eborah
Jennings

D
L

A
P

iper
R

udnick
G

ray
C

ary
U

S,
L

L
P

1200
19

th
S

treet, N
W

W
ashington,

D
C

20036

Electronic Filing - Received, Clerk's Office, October 1, 2008 
                     * * * * * PCB 2009-021 * * * * * 



W
illiam

M
.

B
um

pers
B

aker
B

otts
L

.L
.P.

1299
P

ennsylvania
A

ve. N
W

W
ashington,

D
C

20004

D
avid

W
.

M
arshall

C
lean

A
ir

T
ask

F
orce

7
L

iberty
H

ill
R

oad
B

uilding
2, S

uite
205

P.O
.

B
ox

950
H

enniker, N
H

03242

Jeffery
A

.
K

night
P

illsbury
W

inthrop
S

haw
P

ittm
an

L
L

P

2300
N

S
treet, N

W
W

ashington,
D

C
20037-1128

M
ichael

R
obert

B
arr

P
illsbury

W
inthrop

S
haw

P
ittm

an
L

L
P

1600
T

ysons
B

oulevard
M

cL
ean, V

A
22102

M
atthew

L
evine

A
ssistant

A
ttorney

G
eneral

55
E

lm
S

treet
P

.O
.

B
ox

120
H

artford,
C

T
06141-0120

N
orm

an
W

.
F

ichthorn
H

unton
&

W
illiam

s
L

L
P

1900
K

S
treet, N

W
W

ashington,
D

C
20006

L
isa

M
.

Jaeger
B

racew
ell &

G
iuliani

L
L

P

2000
K

S
treet, N

.W
.,

S
uite

500

W
ashington,

D
.C

.
20006

S
ean

H
.

D
onohue

E
nvironm

ental
D

efense
2000

L
S

treet, N
W

S
te

808

W
ashington,

D
C

20036

John
D

.
W

alke
N

atural
R

esources
D

efense
C

ouncil,
Inc.

1200
N

ew
Y

ork
A

ve, N
.W

.
S

te.400

W
ashington,

D
C

20005

H
arriett A

ndrea
C

ooper
F

rank
H

ilton
L

ancaster
T

ennessee
V

alley
A

uthority

400
W

est
S

um
m

it H
ill

D
rive

K
p.oxville, T

N
37902

V
ickie

P
atton

E
nvironm

ental
D

efense
2334

N
.

B
roadw

ay
B

oulder, C
O

80304

C
laudia

M
.

O
'B

rien
L

atham
&

W
atkins

555
E

leventh
S

treet, N
.W

.

S
uite

1000
W

ashington,
D

C
20004-1304

J.
Jared

S
nyder

R
obert

M
.

R
osenthal

A
ssistant A

ttorneys
G

eneral

T
he

C
apitol

A
lbany, N

Y
12224

Jean
R

eilly
R

uth
C

arter
D

eputy
A

ttorneys
G

eneral

R
ichard

J.
H

ughes
Justice

C
om

plex

25
M

arket S
treet, P

.O
.

B
ox

093

T
renton, N

J
08625-4503

P
eter

G
laser

T
routm

an
S

anders
L

L
P

401
9th

S
treet, N

W
,

S
uite

1000

W
ashington,

D
C

20004-2134

R
ichard

P.
M

ather,
Sr.

K
risten

M
.

C
am

pfield
D

ept. o
f E

nvironm
ental

P
rotection

R
C

S
O

B
,

9th
F

loor
P

.O
.

B
ox

8464
H

arrisburg,
P

A
17105-8464

Electronic Filing - Received, Clerk's Office, October 1, 2008 
                     * * * * * PCB 2009-021 * * * * * 



"
.
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c.
G

rady
M

oore,
III

B
alch

&
B

ingham
1901

6th
A

venue
N

orth,
S

uite
2600

B
irm

ingham
, A

L
35203-2628

K
L

N
orm

an
1

.
R

ave,
Jr.

Electronic Filing - Received, Clerk's Office, October 1, 2008 
                     * * * * * PCB 2009-021 * * * * * 



N
o.

05·1244

S
tate

o
f

N
orth

C
arolina,

P
etitioner

v.

E
nvironm

entalP
rotection

A
gency,

R
espondent

U
tility

A
ir

R
egulatory

G
roup,

et
aI.,

Intervenors

C
onsolidated

w
ith

05-1246,
05-1249,

05-1250,
0

5
-1

2
5

1
,0

5
-1

2
5

2
,0

5
-1

2
5

3
,0

5
-1

2
5

4
,

0
5

-1
2

5
6

,0
5

-1
2

5
9

,0
5

-1
2

6
0

,0
5

-1
2

6
2

,
0

6
-1

2
1

7
,0

6
-1

2
2

2
,0

6
-1

2
2

4
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United
~
t
a
t
c
s
~
E
n
a
t
(

W
A

S
H

IN
G

T
O

N
,

D
C

20510

A
ugust

12,
2008

T
om

K
uhn,

P
resident

E
dison

E
lectric

Institute
701

Pelm
sy]vania

A
venue,

N
.W

.

W
ashington,

D
.C

.
20004-2696

D
ear

M
r.

K
ulm

,

W
e

are
w

riting
to

request
assistance

from
you

and
m

em
ber

com
panies

o
fthe

E
dison

E
lectric

Institute
in

securing
the

health
and

environm
ental

benefits
that

w
ould

have
resulted

from
com

pliance
w

ith
the

C
lean

A
ir

Interstate
R

ule
(C

A
IR

).
S

pecifically,w
e

request
your

assistance
in

securing
a

pledge
from

all
affected

E
E

l
m

em
ber

com
panies

that
they

w
ill

operate
existing

sulfur
dioxide

(S
0

2
)

and
nitrogen

oxide
(N

O
x)

em
issions

control
equipm

ent
and
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their
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S
0

2
and

N
O

x
control

equipm
ent

in
order

to
at

least
m

eet
the
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targets

and
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under
C

A
IR

.
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he

July
1111.decision

by
the

U
.S.

C
ourt

o
fA

ppeals
for

the
D

.C
.

C
ircuit

vacating
C

A
LR

leaves
eonm

m
nities

throughout
the

E
astern

halfo
fthe

U
nited

S
tates

vulnerable
to

dangerous
levels

o
fsootand

sm
og

pollution.
W
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the
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by
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pow
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plantem

issions
o

fsulfur
dioxide

and
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and
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legislative
options

to
restore

the
clean

air
benefits
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illions
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A
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in
the
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harnlflll
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have
been

elim
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therefore
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s
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t
a
n
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e

in
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from
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u

r

com
m

u
n

ities.
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iven
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ore

stringent
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and
particulate
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standards
in

the
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A
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because

o
fthe
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and
environm

ental
concerns

associated
w
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pow
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plant
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0

2
and

N
O

x
em

issions,
w

e
are

conG
dent

that
C
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and

the
A
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inistration

w
ill
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pow
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plantem

issions
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a
t
l
e
a
~
t

as
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as
C

A
IR

,and
likely
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W
e

know
that

m
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E
E

l
m

em
ber

com
panies

already
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to
com
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w

ith
C

A
IR

.
S

om
e

have
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sulfur
dioxide

scrubbers
and

nitrogen
oxide

controls,
w

hile
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others
arc

planning
such

installations
over
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next
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hope
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agree
that
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o
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fthe
A
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rem
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the
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goals
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until
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